GUIDANCE NOTES for Declaration of Trust establishing an unregistered scheme to provide death benefits under an individual relevant life policy or policies and/or an excepted group life policy or policies where the Employer is also the corporate Trustee
These notes are for guidance only and do not form part of the Declaration of Trust.

The draft Declaration of Trust is prepared for the assistance of employers and is to provide an example of the typical clauses found in a trust deed of this sort. 

This Declaration of Trust should be completed and executed by the Employer but independent legal advice should be sought to ensure the terms of the Trust fit with your arrangements and proposed Scheme. Zurich Assurance Limited accepts no responsibility for ensuring that the Trust would be effective for your requirements nor for any legal fees incurred.
Zurich Assurance Limited and other members of the Zurich group do not accept responsibility for the consequences of the use of this document and no warranty is offered for the efficiency or legal effectiveness of the wording of this document.
This Declaration has been drafted to hold one or more individual relevant life policies satisfying the conditions specified in section 393B(4)(b), Income Tax (Earnings and Pensions) Act 2003 (“ITEPA”) (as substituted by section 249, Finance Act 2004) and/or excepted group life policies which meet the requirements of section 481 and 482 of the Income Tax (Trading and Other Income) Act 2005 (ITTOIA). 

Clause 5 includes provision for you to appoint a default charity for benefits to be paid to in the event that the Trustee is not able to dispose of the Trust Fund. This is to ensure that the requirements of section 482(2) of ITTOIA are satisfied.
Signing of the Declaration of Trust
This Declaration of Trust is drafted for signature in the UK in accordance with the laws of England. Two directors or one director and the Company Secretary should sign on behalf of the Employer.
By signing, the Employer confirms acceptance of its role and its agreement and understanding of the terms of this Declaration of Trust.

The Declaration of Trust must be executed on or before the start date of the Scheme.

Complete Schedule 2 (Details of the Scheme)
Schedule 2 to the Declaration of Trust should be completed as follows:

· The name of the Scheme will usually be the name of the Employer followed by the words "Unregistered Life Scheme." If the Employer has other similar arrangements, you should choose a name which avoids any confusion with other schemes.
· The Commencement Date of the Declaration of Trust is the date on which the Declaration of Trust is executed by the Employer.
· The Employer is usually the Employer which employs the majority of the members of the scheme, though it can be a holding company in a group of companies (even if the holding company does not have any members).
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This DECLARATION OF TRUST is made on the date specified in Schedule 2 (the "Commencement Date") by the person or persons identified as the Employer in Schedule 2 (the ‘Employer’).
INTRODUCTION

(A)
The Employer wishes to establish an arrangement to provide certain death benefits to employees (the "Members") of the Employer.  

(B)
These benefits will be secured by means of:

i. An individual relevant life policy or policies satisfying the conditions specified in section 393B(4)(b), Income Tax (Earnings and Pensions) Act 2003 (“ITEPA”) (as substituted by section 249, Finance Act 2004)
And/or

ii. an excepted group life policy or policies satisfying the conditions specified in Section 481 and 482 of Income Tax (Trading and Other Income) Act 2005 ("ITTOIA")

(the "Policy" or “Policies”) issued by the Insurance Company.
(C)
The Employer wishes to act as Trustee and agrees to hold the Policies and any capital sums payable on the death of any of the Members on the trusts hereby constituted to ensure that any sums payable are paid to or for an individual or charity in accordance with section 482(2) of ITTOIA. 
IT IS HEREBY DECLARED as follows:-

1. 1  TC "
INTERPRETATION AND DEFINITIONS" \l1 
interpretation and definitions
1.1 In this Declaration, unless the context otherwise requires:-
	"Accumulation Period"
	means the period of 21 years starting from the Commencement Date

	"Beneficiaries"
	means the following persons :-
(a)
any Spouse

(b)
any Relative

(c)
any other person or class of persons alive at the death of the Member and named in writing to the Trustee as a potential Beneficiary by the Member before his death  
(d)
any Charity
PROVIDED ALWAYS that an Excluded Person cannot be or become a Beneficiary. In the event that any Beneficiary becomes an Excluded Person, he will cease to be a Beneficiary
and "Beneficiary" means any of the Beneficiaries

	"Charity"
	means any body of persons or trust established for charitable purposes under the laws of England

	"Civil Partner"
	means any person who survives the Member and who was the Member’s civil partner, for the purposes of section 1 the Civil Partnership Act 2004, immediately before the Member’s death

	"Commencement Date"
	means the Commencement Date specified in Schedule 2

	"Employer"
	means the Employer specified in Schedule 2

	“Excepted Group Life Policy”
	means an ‘excepted group life policy’ as defined for the purposes of section 480(3) of ITTOIA

	"Excluded Person"
	means (subject to the proviso below) 
(a) 
any other Member and his estate 
(b) 
any other person or member of a class named or specified in a deed or deeds executed by the Trustee in exercise of the powers conferred upon it by Clause 6.4
(c) 
in relation only to a deceased Member in respect of whom a Lump Sum Death Benefit is payable under an Excepted Group Life Policy, any person precluded by condition B in section 482(3), ITTOIA from receiving any Lump Sum Death Benefit
PROVIDED ALWAYS that the term "Excluded Person" will not include any Member who, at the date of another Member’s death, is a Beneficiary because he is the Spouse of that deceased Member unless any deed of exclusion states otherwise

	“Individual Relevant Life Policy”
	means an individual relevant life policy satisfying the conditions specified in section 393B(4)(b), Income Tax (Earnings and Pensions) Act 2003 (“ITEPA”) (as substituted by section 249, Finance Act 2004)

	"Insurance Company"
	means Zurich Assurance Limited or any successor in business or, such other insurance company as defined in section 275 of the Finance Act 2004

	"Lump Sum Death Benefit"
	means the benefit payable under the Policy after the death of a Member

	"Members"
	means such officers or employees of the Employer who are covered under the Policy

	"Policies"
	means all Individual Relevant Life Policies and Excepted Group Life Policies from time to time held by the Trustee which have been taken out in respect of the Members and "a Policy" or "the Policy" means any such Individual Relevant Life Policy or Excepted Group Life Policy

	"Relative"
	means :-
(i)
any Spouse of the Member 

(ii)
any child (natural or adopted), stepchild, brother or sister of the Member (whether of the whole or of the half‑blood) and any descendant of any such stepchild, brother or sister

(iii)
any ancestor or descendant (however remote) of the Member

(iv)
any stepbrother or stepsister of the Member
(v)
any individual who, in the opinion of the Trustee, was financially dependent on or financially interdependent with the Member at the date of the Member's death

	
	and:-
(i)
'descendant' includes adopted persons and those who, in the Trustee's opinion, have been treated as children of the family 

(ii)
the class of Relatives shall be closed at the Member's date of death except that it shall include persons then en ventre sa mere who if they had then been born would have been Relatives

	“Scheme”
	means the scheme identified in Schedule 2

	"Spouse"
	means the Member’s wife or husband or Civil Partner or where appropriate, widow or widower. A person shall only be regarded as a Spouse if details of such person and of such person’s marriage or civil  partnership to the Member are supplied to the Trustee at such time and in such form as the Trustee may require

	"Trustee"
	means the trustee or trustees for the time being of this Trust

	"Trust Fund"
	means the Lump Sum Death Benefit and all additions and accretions to the Trust Fund by way of further settlement or otherwise and all accumulations of income and the property and money for the time being representing the same and any part or parts thereof

	"Vesting Day"
	means the period of eighty (80) years less one day from the date of this Declaration which period shall be the perpetuity period of this Trust


1.2 References in this Declaration to any statute or regulation shall include reference to any statutory amendment, modification or re-enactment thereof and to any statutory regulations made thereunder for the time being in force.

1.3 The singular includes the plural (and vice versa) and the masculine includes the feminine (and vice versa).
1.4 The headings in this Declaration shall be ignored for interpretation purposes.

2. 2  TC "
ESTABLISHMENT OF THE TRUST" \l1 
establishment of the Trust
2.1 The Employer will be the initial Trustee of this Declaration of Trust.
2.2 The Trustee hereby establishes the Trust with effect from the Commencement Date.

2.3 It is declared that this Declaration of Trust is irrevocable.

2.4 The Trustee hereby declares that the main purpose of this Declaration of Trust is to provide Lump Sum Death Benefits to any one or more Beneficiaries of the Member.
3. 3  TC "
LUMP SUM DEATH BENEFIT" \l1 
lump sum death benefit
The Trustee will, before the Vesting Day, pay or apply Lump Sum Death Benefit to or for the benefit of one or more of the Beneficiaries in such shares and in such manner as the Trustee in its absolute discretion shall decide after the Member's death.
4. 4  TC "
PAYMENT OF INCOME OF THE TRUST FUND" \l1 
payment of income of the trust fund
4.1 Subject to clause 4.2 , the Trustee will, before the Vesting Day, pay or apply any income of the Trust Fund to or for the benefit of any one or more of the Beneficiaries in such shares and in such manner as the Trustee in its absolute discretion shall decide.
4.2 During the Accumulation Period the Trustee may accumulate all or any of the income as an accretion to the capital. In the event that at any time there are no Beneficiaries in existence then the Trustee shall accumulate all of the income.

5. 5  TC "
DEFAULT TO A CHARITY" \l1 
default to a charity
In the event that the Trustee does not dispose of all the Trust Fund before the Vesting Day, then this shall be paid to such Charity or Charities as the Trustee shall before the Vesting Day appoint. If the Trustee does not appoint a Charity then the Trust Fund shall be held upon trust for [
] absolutely.

6. 6  TC "
EXCLUDED PERSONS" \l1 
excluded persons
6.1 An Excluded Person will not be able to benefit, directly or indirectly, from the Trust Fund. 
6.2 An adult Beneficiary may:
6.2.1 declare himself to be an Excluded Person;
6.2.2 cease to be a Beneficiary; or

6.2.3 disclaim his interest as an object of such trust power or discretion either wholly or with respect to any specified part or share of the Trust Fund.
6.3 Any declaration made in relation to Clause 6.2 must be in writing, can be revocable or irrevocable and will have effect from the date on which it is expressed to be effective or the date that the declaration is received by the Trustee (whichever is the later). 
6.4 The Trustee may by deed extend the definition of Excluded Person to cover individuals or Members of a class named or specified who might, were it not for this clause, be Beneficiaries. The deed must be in writing and will be irrevocable. Any entitlement to the Trust Fund which arose before this power was exercised will not be retrospectively effected. 

6.5 Any powers contained in Clause 6.4 cannot be used if this would breach the conditions specified in section 393B(4)(b), Income Tax (Earnings and Pensions) Act 2003 (“ITEPA”) (as substituted by section 249, Finance Act 2004) in relation to an Individual Relevant Life Policy or the conditions referred to in section 480(3) ITTOIA in relation to an Excepted Group Life Policy or otherwise so as to prevent it from being a Policy and any such purported exclusion shall be deemed null and void.
7. 7  TC "
TRUSTEE" \l1 
Trustee 
7.1 Appointment and Removal
7.1.1 The Employer may at any time by deed appoint new or additional Trustees and may remove from office any Trustee
7.1.2 Except where a corporate body is the sole trustee there shall be at least two Trustees.  There shall be no maximum number of Trustees.
7.1.3 A corporate body may act as Trustee and as sole Trustee whether or not it is a trust corporation or has been preceded in office by more than one Trustee. A corporate Trustee shall be entitled to such remuneration as may be agreed with the Employer.
7.1.4 Where a corporate body acts as Trustee its function is to be exercisable either by its board of directors or by any one or more of its duly authorised officers.
7.1.5 A Trustee may resign from office by giving not less than one month's notice to the other Trustee(s) and the Employer provided always that at least one corporate Trustee or two individual Trustees remain in office.  The Trustee's resignation shall take effect on the date specified in the notice provided the other Trustee(s) and the Employer receive the notice.
7.1.6 The Trustee shall execute such documents and do such things as may be necessary to give proper effect to such resignation or removal.

7.1.7 The Beneficiaries will not require to be consulted about the appointment of any Trustee.
7.2 Trustee Proceedings
7.2.1 Where there is more than one Trustee, the Trustee may act by majority vote at a quorate meeting and (subject to any subsequent decision) any resolution so passed will bind any dissentient or absent Trustee.  Except where there is a sole corporate Trustee (and subject to any Trustee's resolution to the contrary) two Trustees constitute a quorum. 
7.2.2 The continuing Trustee may continue to act notwithstanding any vacancy in their number.  
7.2.3 The Trustee may act by written resolution signed by a majority of the Trustees and for this purpose each Trustee may sign a separate identical document which will be as valid as if they had all signed the same document.
7.3 Protection of Trustee

7.3.1 No Trustee (or any officer or representative of a Trustee or any delegate or nominee of the Trustee) will be liable for any breach of trust except to the extent attributable to his act or omission knowingly and wilfully committed in bad faith.
7.3.2 The Employer shall indemnify each Trustee (and any officer or representative of a Trustee or any delegate or nominee of the Trustee) against any liabilities relating to the Trust except to the extent attributable to his act or omission knowingly and wilfully committed in bad faith.  
7.3.3 The Trustee may insure the Trust against any loss caused by the Trustee (or any officer or representative of a Trustee or any delegate or nominee of the Trustee) and against liability for breach of trust (including for the avoidance of doubt maladministration) except to the extent that the loss or breach is attributable to the Trustee's (or officer's, representative's, delegate's or nominee's) act or omission knowingly and wilfully committed in bad faith.  

To the extent to which the Trustee obtains insurance, the Trustee will waive the protection of Clause 7.3.1 and Clause 7.3.2, so that the Insurance Company only shall apply in respect of any liabilities, expenses, actions, proceedings, costs, claims and demands in respect of which the Trustee and the Trust are not indemnified under the insurance policy concerned.
7.3.4 Subject to Clause 6, any Trustee (or any officer or representative of a Trustee or any delegate or nominee of the Trustee) may be a Member or Beneficiary (and may retain any benefit).
7.3.5 No Trustee's decision will be invalidated or questioned because any of the Trustees (or any officer or representative of a Trustee or any delegate or nominee of the Trustee) had any interest (or was an officer or trustee of, or otherwise connected with, any third party interested) in it.

7.3.6 The Trustee shall not be obliged to bring or defend any legal proceedings in relation to the Trust and shall not be chargeable with any breach of trust in any way in connection with any such omission. Subject to Clause 7.3.1 of this Schedule, if the Trustee does bring or defend legal proceedings then expenses may be recovered from the Trust Fund.
7.3.7 The Trustee (including the officers and Members of a corporate Trustee) shall not be liable in respect of any payment or to any person erroneously made by it in good faith.
7.3.8 The Trustee shall not be liable for any loss, which results from having acted upon the advice of any solicitor, accountant, broker, medical practitioner or any other professional person.
7.4 Residency of Trustee
7.4.1 Any Trustee must be resident in the United Kingdom for income tax and capital gains tax purposes, otherwise the Trustee will cease to be a Trustee.
8. 8  TC "
ADMINISTRATION AND MANAGEMENT" \l1 
administration and management
8.1 The administration and management of the Trust shall be vested in the Trustee.

8.2 All premiums payable under the Policy may be paid from the Trust Fund. 

8.3 In the event of any difference arising as to the interpretation of the Declaration or as to the rights and obligations of any Member or Beneficiary, the Trustee's determination shall be conclusive and binding.
9. 9  TC "
DISCHARGE TO TRUSTEE" \l1 
discharge to trustee
9.1 The Trustee will receive full and sufficient discharge where:
9.1.1 in the case of a minor, the Trustee may pay the capital or income to his parent or guardian (including a trustee); and 

9.1.2 in the case of a Charity, the Trustee may pay that capital or income to its treasurer or proper officer.

10. 10  TC "
AMENDMENT OF THE TRUST" \l1 
amendment of the Trust
10.1 The Trustee may at any time, but not retrospectively, amend, extend or modify any of the provisions of this Declaration of Trust. Any amendment, extension or modification must be by deed and executed for and on behalf of the Trustee.

11. 11  TC "
RELEASE OF TRUSTEE'S POWERS" \l1 
release of trustee's powers
The Trustee may by deed or deeds release or restrict the future exercise of any powers conferred on the Trustee by this Declaration of Trust even though the powers were conferred on them in a fiduciary capacity.
12. 12  TC "
OVERRIDING RESTRICTION ON EXERCISE OF POWERS" \l1 
overriding restriction on exercise of powers
12.1 Notwithstanding anything to the contrary in this Declaration any exercise of the powers will:
12.1.1 be subject to the rule against perpetuities and the law against excessive accumulations of income;

12.1.2 in relation to the payment of Lump Sum Benefit, only be for the benefit of Beneficiaries; and

12.1.3 not be exercised in such a way which would mean that section 482 of ITTOIA would be breached.

12.1.4 not be exercisable, exercised or capable of operating in such a way
(a) as to benefit an Excluded Person; or
(b) in such a way as would prevent any Individual Relevant Life Policy from time to time comprised in the Trust Fund from satisfying the conditions in section 393B(4)(b), ITEPA; or
(c) in such a way as would prevent any Excepted Group Life Policy from being an excepted group life policy as defined in section 480(3), ITTOIA.
13. 13  TC "
GOVERNING LAW" \l1 
governing law
The Declaration of Trust shall be construed according to, and be governed by, the laws of England.
IN WITNESS WHEREOF this DEED was duly executed the day and year first before written:
	SIGNED as a DEED for and on behalf of the Employer 
[                             ] 

by two Directors or a Director 

and the Secretary:-
	)

)

)

)

)
	

	
	
	Director

Director/Secretary


Schedule 1 SCHEDULE 1  TC "" \l4 

14. Additional trustee powers
Subject always to the provisions of Clause 12, the Trustee has the following additional powers:

14.1 Investment

14.1.1 The Trustee may make any investment as if it were the beneficial owner of the Trust Fund.
14.1.2  There is no obligation to diversify the Trust Fund.
14.2 Income and capital
The Trustee may acquire:
14.2.1 wasting assets; and
14.2.2 assets which yield little or no income for investment or any other purpose.
14.3 Borrowing
The Trustee may borrow money for investment or any other purpose.  Money borrowed shall be treated as Trust property.
14.4 Conflicting interests of Beneficiaries

Generally, the Trustee is under no duty to hold a balance between conflicting interests of Beneficiaries.

14.5 Delegation
A Trustee may delegate any of his functions to any person. A Trustee shall not be responsible for the default of that person (even if the delegation was not strictly necessary or convenient) provided that he took reasonable care in his selection and supervision. None of the restrictions on delegation in sections 12 to 15 Trustee Act 2000 shall apply.
14.6 Nominees 

14.6.1 The Trustee may appoint a person to act as their nominee in relation to such of the assets of the Trust as they may determine. It may take such steps as are necessary to secure that those assets are vested in the nominee.
14.6.2 The Trustee may appoint a person to act as custodian in relation to such of the assets of the trust as they may determine. The Trustee may give the custodian custody of the assets and any documents or records concerning the assets.
14.6.3 The Trustee may appoint a person to act as nominee or custodian on such terms as to remuneration and other matters as it may think fit.
14.7 Indemnities
The Trustee may indemnify any person for any liability relating to this Declaration of Trust.
14.8 Security
The Trustee may charge Trust property as security for any liability incurred by it as Trustee.
14.9 Appropriation

The Trustee may appropriate Trust property to any Beneficiary or class of Beneficiaries in or towards the satisfaction of their interest in the Trust Fund.
14.10 Ancillary powers

The Trustee may do anything which is incidental or conducive to the exercise of their functions.
15. powers of maintenance and advancement
15.1 Section 31 and 32 of the Trustee Act 1925 shall apply with the following modifications:
15.1.1 the proviso at the end of 31(1) should be deleted; and 
15.1.2 the words "one-half of" in section 32(1)(a) should be deleted.
16. Minors
16.1 Where the Trustee may apply capital or income for the benefit of a minor, it may do so by paying the capital or income to the minor's parent or guardian on behalf of the minor, or to the minor if he has attained the age of 18. The Trustees are under no duty to enquire into the use of the capital or income unless they have knowledge of circumstances which call for enquiry.
16.2 Where the Trustee may apply capital or income for the benefit of a minor, it may do so by resolving that it holds that capital or income on trust for the minor absolutely and:
16.2.1 the Trustee may apply that capital or income for the benefit of the minor during his minority;
16.2.2 the Trustee shall transfer the residue of that capital or income to the minor on attaining the age of 18; and
16.2.3 for investment and other administrative purposes that income shall be treated as Trust Property.
17. apportionment
Income and expenditure shall be treated as arising when payable, and not from day to day, so that no apportionment shall take place.
18. conflicts of interest
18.1 In this Schedule:
18.1.1 A "Fiduciary" means an individual who is subject to fiduciary duties under this Declaration of Trust.
18.1.2 An "Independent Trustee" in relation to an individual means a Trustee who is not;

(a) a Relative of the individual
(b) a Spouse of a Relative or a Spouse of the individual; or 

(c) an Employer controlled by any one of more of the categories contained in (a) and (b).

18.2 Subject to Clause 5.3 below, a Fiduciary may:

18.2.1 enter into a transaction with the Trustee; or

18.2.2 be interested in an arrangement in which the Trustee is or might have been interested; or

18.2.3 act (or not act) in any other circumstances

even though his fiduciary duty under this Declaration of Trust conflicts with other duties or with his personal interest.

18.3 Clause 5.2 of this Schedule shall apply only if:
18.3.1 the Fiduciary first discloses the nature and extent of any material interest conflicting with his fiduciary duties; and 

18.3.2 there is an Independent Trustee in respect of whom there is no conflict of interest, and he considers that the transaction, arrangement or action is not contrary to the general interest of the Trust.

18.4 The powers of the Trustee may be used to benefit a Trustee (to the same extent as if it were not a Trustee) provided that there is an Independent Trustee in respect of whom there is no conflict of interest.
19. Absolute discretion clause
19.1 The powers of the Trustee may be exercised:
19.1.1 at its absolute discretion; and
19.1.2 from time to time as occasion requires.
Schedule 2 SCHEDULE 2  TC "" \l4 

DETAILS OF THE SCHEME
Name of the Scheme
[
]

The Commencement Date of the Declaration
[
]

The Employer
[
]

Registered Address of the Employer
[
]
Company Registration Number of the Employer
[
]

